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A. Jury Selection – Voir Dire and Jury Questionnaires
a. Goals of Voir Dire
i. Ideally, a jury will be unbiased, impartial and unprejudiced. However,
since that is next to impossible given human nature, the main goal of Voir
Dire is to guarantee that the biases and prejudices of the juror help your
case. Civil Rule 47(A)
ii. Try and ensure that the juror will make up his or her mind only on a basis
of the law and evidence presented in the case, not by any personal
prejudices brought into court with them.
b. Preparation
i. Find out from the court when the jury questionnaires will be available for
pickup.
ii. As soon as possible, review all of the jury questionnaires. A form used to
classify potential jurors will be helpful in quickly determining who you
want and don’t want. You may not have much time to do this, so be
prepared to work fast.
iii. Know how the judge will handle voir dire. Know whether you question the
potential jurors individually or as a group.
iv. Create and practice your voir dire questions well ahead of the actual date
of the trial. Use a staff member, or other person as a practice jury member.
c. Best Practices and Other Information
i. Understand the rules regarding and be prepared to make any necessary
challenges for “good cause.” Use this when the juror is shown to have a
bias, prejudice or partiality on one of the central issues to the case. RC §§
2313.42(A) – 2313.42(J)
ii. Use your peremptory challenges wisely. Remember that removing one
juror will make the next juror in line become a member of the jury or an
alternate. Examine both jurors carefully to ensure you are making the
wisest choice. Civil Rule 47(B)
d. Questions and issues to place before potential jurors
i. Ohio Constitution Article I Sec. 16: All of us have a constitutional right
to bring a claim for compensation from a personal injury as provided by our
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own Ohio Constitution—Do you all agree with this basic concept of fairness
and due process?
1. All courts shall be open, and every person, for an injury done him in
his land, goods, person, or reputation, shall have remedy by due
course of law, and shall have justice administered without denial or
delay. Suits may be brought against the state, in such courts and in
such manner, as may be provided by law. Ohio Const. Art. I §16
ii. Freedom of choice of medical providers: In this case, Defendant has
hired some one other then the treating doctor to give an opinion as the
extent of treatment should be, even if one is still in pain. This is similar to
when your own HMO’s deny your treatment contrary to your request. Do
you believe that when appropriate medical treatment is necessary, everyone
should have the freedom of choice for that treatment?
iii. Tort Reform question for juror: I am sure you have heard about
frivolous lawsuits and tort reform. No one believes that Judge Judy would
allow a frivolous suit to trial do they? Especially dealing with full and fair
compensation for shoulder surgery and chronic neck pain. Mr. Juror, do you
think Judge Judy would allow that?
iv. Personal prejudice question – Ms. Brown is obviously African
American. We all have our own personal prejudices whether they deal with
food, clothing, color of hair or the color of one’s skin. Obviously, this should
have no bearing on your verdict. Does every one agree?
v. Money Questions
1. Can I assume that no one, as you sit here today, has any idea of a
value that should be placed on a tear of the labrum (rotator cuff and
chronic severe neck spasms another person)? Would you agree with
that Miss Juror? Is that a fair statement?
2. Does everyone realize that as inadequate as it may seem, the only way
the American Civil Justice System compensates a victim of an
automobile collision for a surgically repair shoulder and severe acute
and chronic neck injury is by money. Does everyone one realize that?
3. We cannot make Jane’s shoulder and neck like it was prior to the
June 13, 2001, collision. The only remedy that the law provides to her
is an award of monetary damages for their loss. Do you all agree with
this concept of basic fairness?

B. The Basics of an Opening Statement
a. Goal of the Opening Statement
i. The opening statement is the initial presentation of the plaintiff’s case to
the jury. It is an important first impression on the jury members. R.C.
2315.01
ii. Counsel should make sure the jury knows the purpose of the opening
statement as well: to set an outline of the factual evidence to be heard at
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trial. The Jury will hear the basic case and facts for the first time; the
opening statement is an outline that will help them understand the witness
statements and exhibits at trial.
iii. The opening statement also presents for the first time the “theme” of the
trial. All of the statements made through the opening statement, direct
and cross-examinations, and closing statements should point to the
central argument by the plaintiff. The opening statement should be used
wisely in relaying that theme.
b. Preparation
i. The preparation for an opening statement can and should start as early as
the investigation stage of the case. This early preparation should focus on
finding the theme for the opening statement, and subsequently, the trial.
ii. Examine all of the documents, witness statements, depositions,
photographs and other evidence in preparing an opening statement.
Ensure that the evidence in the case and the opening statement match
each other in content.
iii. Preparation of an opening statement should not be left to the night before
trial. It is an important aspect of litigation that should be carefully and
dutifully created over the course of the pre-trial litigation.
iv. Preparation of an opening statement will lead to the unearthing of holes
and inaccuracies in many cases. Use the preparation of your opening
statement to find and fill potential holes in the cases. If there are negative
aspects of your case, it is imperative that you explain them and not
defense counsel. Trial preparation checklists can help with this.
c. Best Practices and Other Information
i. Be careful in the opening statement not to give any unwanted admissions
to the opposing party about the case. Listen carefully to opposing counsel’s
opening statement for any admissions.
ii. Do not exaggerate any of the facts of the case.
iii. Without misstating or exaggerating facts, be dramatic and forceful towards
your cause. A well-thought-out theme is essential to making your opening
statement “stick.”
iv. Do not hesitate to use evidence in your opening statement. Pictures,
charts, and diagrams can be especially helpful. Be extra careful though to
use evidence that you are sure to use evidence that will be subsequently
identified at trial and introduced into evidence. You might want to get
court approval of the exhibits prior to your opening statement.
v. Timeline is an excellent tool for a jury to understand your case. The Facts
speak for themselves.
vi. Avoid improper arguments that are outside the scope of the case or
present prejudicial and inadmissible matters.

C. Presentation of Evidence
a. Preparation
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i. Ensure that all exhibits are marked with the appropriate form of
identification. Provide a list of the exhibits to the court and opposing
counsel.
ii. A tabbed notebook of all of the exhibits may be extremely helpful when
lots of pictures or documents are involved.
iii. With each exhibit, be sure that you are prepared to authenticate and
identify the item.
b. Best Practices and Other Information
i. If there is a particularly controversial piece of evidence (such as a gory
photograph), show it to the judge and opposing counsel prior to the trial.
This will avoid unnecessary and potentially embarrassing delays in the
trial.
ii. Know and understand the rules on evidence authentication. Be prepared
with copies of the evidence, especially when the evidence is a blown up
item used in a demonstration.

D. Demonstrative Evidence
a. Preparation
i. Blowups of exhibits should be prepared long before the trial date.
ii. Have your experts review the demonstrative evidence for accuracy and
usefulness.
iii. Ensure that your computer equipment and projectors are running
properly. A “dry run” of the presentation is essential.
iv. Use an associate to help with the presentation of evidence (such as for
advancing between slides). Rehearse the presentation.
v. Ensure that the courtroom has the proper hook-ups for your equipment
b. Best Practices and Other Information
i. Computer programs are available that assist greatly in the presentation of
evidence. A program called “Sanctions” can be used to create a polished
and professional display.
ii. Tape and video recording can be especially useful in cross-examination.
For example, in the Darling case, cross examination was obtained by
pointing to a video and saying “isn’t it true that you said this,” which was
then followed by a clip of the witness’s video deposition.

E. The Direct and Cross of Treating Physician
a. Goal of the Direct and Cross of Treating Physician
i. The goal in examining the treating physician is to analyze the data
presented with reliable procedures and opinion to help the layperson jury
understand the extent of the injury.
ii. Counsel must show that the expert opinion is needed, that the expert has
the special skill and knowledge needed to give his opinion, and that the
expert uses a sound and rational system to perform the evaluation.
b. Preparation
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i. Like any other witness, the preparation of an expert like a treating
physician must start well before the trial.
ii. Review the expert’s written opinions and deposition to ensure that you are
familiar with what they plan to say.
iii. It will be helpful to get background information on your expert and
perhaps read past opinions to ensure high quality.
c. Best Practices and Other Information
i. Examine potential weaknesses in the expert’s testimony and address them
where needed. Look at the questions you would normally pose to discredit
another expert and make sure to tackle those concerns.

F. The Cross-Examination of the Defense Doctor
a. Goal of the Cross-Examination of the Defense Doctor
i. The main goal of the cross-examination of the defense doctor is to isolate
and nullify the adverse testimony.
ii. Try to obtain admissions from the defense doctor that can both help your
case and discredit his own examination of the plaintiff.
iii. The defense doctor will try to deny that there were injuries, that the
injuries were extensive, that the injuries were caused by the defendant’s
conduct, or that if there were injuries, the effects were minor. Counsel
should focus on minimizing the effect of this testimony.
b. Preparation
i. Most defense doctors will have prepared their report on the plaintiff some
time in advance of the trial. Prepare your cross examination from that
report, as well as by using the reports of your own examiners.
c. Best Practices and Other Information
i. Cross-examination of an experienced professional witness will differ
greatly from an inexperienced one. Do not allow for an experienced expert
witness to restate or repeat what he said on direct examination.
ii. Expert witnesses will often dodge the question to digress about direct
testimony. Counsel must establish control over the witness early to
prevent the witness from talking to the jury on tangents.
iii. Look for and point out potential sources of expert bias, including the
exorbitant fees for testifying, friendship with the attorney who called him,
or exposing prior testimony for the same defendant on the same types of
issues.
iv. Start early with subjects that will place the expert in a defensive posture.
Challenge the expert’s objectivity
v. Treat the examination of an inexperienced witness differently than an
experienced one. Challenge them on the basis for their opinion, their
preparation for the opinion and the ability of that opinion to hold up
against other expert opinions.

G. Direct and Cross-Examination of Witnesses
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a. Direct-examination
i. Goal of Direct-examination
1. The overall goal of direct examination is to have the witness state
the facts that are helpful to your case.
2. If may be helpful to identify any potential points for crossexamination by opposing counsel and discard them quickly on
direct.
ii. Preparation
1. The starting point for direct examination is the theme of the case.
Look to the goals of your case-at-large and establish what you
specifically need to gain from each witness.
2. Refer to the witness statements and deposition of the witness when
preparing for the direct.
3. Coordinate the direct examination of one witness with that of the
others. Ensure that the questions will lead to consistent and helpful
answers. Use your time efficiently; make sure you have prepared to
get the evidence from the best and most reliable source
iii. Best Practices and Other Information
1. Familiarize yourself with the rules regarding the forms of questions.
Leading questions are normally not allowed on Direct examination,
but you may be allowed to use leading questions on direct against a
hostile witness.
2. Be sure to know the rules of and prepare yourself for the potential
need to refresh a witness’s recollection.
b. Cross-examination R.C. §2317.37
i. Goal of Cross-Examination
1. Have the witness confirm crucial facts of the case
2. Gain admissions from the witness concerning liability or damage
issues
3. Have the witness contradict other witnesses on factual or opinion
matters
4. Impeach the witness
5. Advance an alternative theory of fact
6. Attack the credibility of a witness, i.e., that the witness is not telling
the truth
7. Show that the witness has a bias or is prejudiced
8. To establish elements in plaintiff’s case by getting the witness to
admit certain facts
9. To show that the witness is incompetent
ii. Preparation
1. Naturally, the beginning points for cross-examination is during
discovery. Look to the witness depositions for facts that you wish to
bring out at trial. Mark possible inconsistent statements that might
be used for impeachment.
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2. Create and study a deposition summary for each witness. The
witnesses will be better prepared at trial; ensure that you are as
well.
3. Pay attention to the direct examination of the witness. Statements
made on direct that might contradict the witness’s deposition are
important to note and confront on cross-examination.
iii. Best Practices and Other Information
1. Stand in a place that will ensure that all of the attention is on the
cross-examiner, and not the witness. Keeping both the witness and
jury focused on you will help to emphasize the questions you are
asking.
2. Use your ability to lead on cross-examination to contain the
witness’s statements; ask not for a restatement of the facts from the
witness, but for an agreement or disagreement to the facts you just
stated.
3. Focus on each witness to identify ways to discredit or otherwise
subvert his testimony. Things like the inability for the witness to
really observe the incident, prior inconsistent testimony, a financial
interest in the case, or potential bias can help to reduce the impact
of an adverse witness.
4. With evasive witnesses, ask simple questions that may be answered
with a yes or no. When an evasive witness continues to refuse those
simple answers, he will hurt his credibility with the jury.
iv. Statutes:
1.
2.
3.
4.
5.
6.
7.
8.

RC §2315.01 – Trial Procedure
RC §2317.07 – Examination by deposition or interrogatory, rebuttal
RC §2317.37 – Cross-examination by adverse party
Evid. R. 405 – Methods of proving Character
Evid. R. 407 – Subsequent Remedial Measures
Evid. R. 607 – Who May Impeach
Evid. R. 611 – Mode and order of interrogation and presentation
Evid. R. 613 – Prior statements of witnesses

H. Proving Economic and Non-Economic Damages
a. Goal of Damage Provisions Generally
i. The main goal of damage provisions generally is to put the plaintiff who
suffered loss back in the same position he was in prior to the act.
b. Ohio Wrongful Death Statute: See attached document.
i. (B) Compensatory damages may be awarded in a civil action for wrongful
death and may include damages for the following:
1. (1) Loss of support from the reasonably expected earning capacity
of the decedent;
2. (2) Loss of services of the decedent;
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3. (3) Loss of the society of the decedent, including loss of
companionship, consortium, care, assistance, attention, protection,
advice, guidance, counsel, instruction, training, and education,
suffered by the surviving spouse, dependent children, parents, or
next of kin of the decedent;
4. (4) Loss of prospective inheritance to the decedent's heirs at law at
the time of the decedent's death;
5. (5) The mental anguish incurred by the surviving spouse,
dependent children, parents, or next of kin of the decedent.
c. Economic Damages
i. For economic damages, the jury may consider permanent injuries,
expenses incurred, loss of time and loss of earning capacity, and loss of
marriage prospects.
ii. Need may arise for the use of economist in examining what the economic
damages are
d. Non-Economic Damages
i. For non-economic damages, the jury may consider lack of family support,
loss of consortium, loss of earning capacity of an emancipated minor.
ii. Generally, non-economic damages may only be proven through the use of
witness testimony.
iii. Pain and suffering cannot be ignored. Be prepared to explain Acute and
chronic pain and how it effects your client’s life.
iv. Close family members can be put on the stand to testify as to how their life
has been impacted by the loss of a loved one.
v. Beware of opposing counsel’s effort to dismantle damages claim by saying
that the family members eventually moved on regardless – loved one was
still injured/killed.
e. Non Death Personal Injury Case, Examine The Following Examples Of
Damages
i.
ii.
iii.
iv.
v.
vi.
vii.

Medical specials
Future Medical specials
Lost wages
Future lost wages
Miscellaneous cost
Acute Pain
Chronic Pain-permanency

I. Delivering a Powerful Closing Argument
a. Goals of the Closing Argument
i. The main goal of the closing argument is to once again define the major
issues and reinforce the evidence presented at trial. R.C. 2315.01
ii. The Closing argument should relate to the theme used throughout the
opening statement and the trial itself to give completeness and closure to
the case
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b. Preparation
i. Preparation for the closing argument should occur simultaneously with
the preparation of the opening statement and the rest of the case. This is
not work to be done on the last day of the trial; rather, it is a task that is as
involved and as important as anything else in the trial.
ii. During the course of the trial, it is quite important that you take notes of
what to mention in your closing argument. If the opposing counsel, for
instance, made an important admission during the course of the trial, you
will want to work that into your prepared remarks.
iii. Review your opening statement and other trial notes prior to giving your
closing argument. Make sure to connect all of the elements of your case
and stick to the standard theme.
iv. Be prepared to make a thorough closing argument – do not save anything
for rebuttal that should be said initially.
v. Review the jury instructions and emphasize any that you particularly want
the jury to pay attention to.
vi. Be sure to have a complete list of damages for presentation to the Jury at
this time.
vii. Prepare your presentation in front of others for practice. Ensure that you
are not talking to fast. Watch your posture and hand movements. A good
verbal presentation is essential.
c. Best Practices and Other Information
i. Be prepared to request curative instructions for the jury and object to
improper closing statements by opposing counsel. Failure to do so at this
time will waive appeal on those issues.
ii. Remind the jury of the basics of each element of the case; this can be an
extension of your recurring theme.
iii. Do not expound endlessly on evidence that has already been presented
thoroughly to the jury. Come to conclusions of what the evidence was
presented to prove.
iv. Make the main point of your closing argument early – do not force the
jurors to listen to an endless diatribe that has little meaning to the big
picture.
v. Examine your case from the juror’s point-of-view: try to satisfactorily
answer the questions that a non-aligned party would have at the end of a
trial. Address those concerns in your closing.
vi. Do not be afraid to use demonstrative evidence. Diagrams, Charts,
Pictures, enlarged transcripts and other demonstrative aids can be used.
d. Rebuttal
i. Use the rebuttal as a short and succinct opposition to the defendant’s
position. R.C. 2315.01
ii. Examine the inaccuracies of the defense’s argument. Do not, however,
rebut every single argument that was put forth. Choose the important
items to highlight.

J. Post-Trial Relief
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a.
b.
c.
d.
e.
•

Post Judgment Interest
Appeals Deadlines
Proposed Entries
Jury Interrogatories
Post-Trial Negotiation to avoid appeals

Chapter 2125. Action for Wrongful Death (Refs & Annos)








1. 2125.01 Civil action for wrongful death
When the death of a person is caused by wrongful act, neglect, or default
which would have entitled the party injured to maintain an action and recover
damages if death had not ensued, the person who would have been liable if
death had not ensued, or the administrator or executor of the estate of such
person, as such administrator or executor, shall be liable to an action for
damages, notwithstanding the death of the person injured and although the
death was caused under circumstances which make it aggravated murder,
murder, or manslaughter. When the action is against such administrator or
executor, the damages recovered shall be a valid claim against the estate of
such deceased person. No action for the wrongful death of a person may be
maintained against the owner or lessee of the real property upon which the
death occurred if the cause of the death was the violent unprovoked act of a
party other than the owner, lessee, or a person under the control of the owner
or lessee, unless the acts or omissions of the owner, lessee, or person under
the control of the owner or lessee constitute gross negligence.
When death is caused by a wrongful act, neglect, or default in another state or
foreign country, for which a right to maintain an action and recover damages
is given by a statute of such other state or foreign country, such right of action
may be enforced in this state. Every such action shall be commenced within
the time prescribed for the commencement of such actions by the statute of
such other state or foreign country.
The same remedy shall apply to any such cause of action now existing and to
any such action commenced before January 1, 1932, or attempted to be
commenced in proper time and now appearing on the files of any court within
this state, and no prior law of this state shall prevent the maintenance of such
cause of action.
2. 2125.02 Proceedings; damages allowable; limitation of actions;
statute of repose for product liability claims; abandonment of
deceased child; definitions
(A)(1) Except as provided in this division, a civil action for wrongful death
shall be brought in the name of the personal representative of the decedent
for the exclusive benefit of the surviving spouse, the children, and the parents
of the decedent, all of whom are rebuttably presumed to have suffered
damages by reason of the wrongful death, and for the exclusive benefit of the
other next of kin of the decedent. A parent who abandoned a minor child who
is the decedent shall not receive a benefit in a civil action for wrongful death
brought under this division.
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(2) The jury, or the court if the civil action for wrongful death is not
tried to a jury, may award damages authorized by division (B) of this
section, as it determines are proportioned to the injury and loss
resulting to the beneficiaries described in division (A)(1) of this section
by reason of the wrongful death and may award the reasonable funeral
and burial expenses incurred as a result of the wrongful death. In its
verdict, the jury or court shall set forth separately the amount, if any,
awarded for the reasonable funeral and burial expenses incurred as a
result of the wrongful death.
• (3)(a) The date of the decedent's death fixes, subject to division
(A)(3)(b)(iii) of this section, the status of all beneficiaries of the civil
action for wrongful death for purposes of determining the damages
suffered by them and the amount of damages to be awarded. A person
who is conceived prior to the decedent's death and who is born alive
after the decedent's death is a beneficiary of the action.
o (b)(i) In determining the amount of damages to be awarded, the
jury or court may consider all factors existing at the time of the
decedent's death that are relevant to a determination of the
damages suffered by reason of the wrongful death.
 (ii) Consistent with the Rules of Evidence, a party to a
civil action for wrongful death may present evidence of
the cost of an annuity in connection with an issue of
recoverable future damages. If that evidence is presented,
then, in addition to the factors described in division
(A)(3)(b)(i) of this section and, if applicable, division
(A)(3)(b)(iii) of this section, the jury or court may
consider that evidence in determining the future damages
suffered by reason of the wrongful death. If that evidence
is presented, the present value in dollars of an annuity is
its cost.
 (iii) Consistent with the Rules of Evidence, a party to a
civil action for wrongful death may present evidence that
the surviving spouse of the decedent is remarried. If that
evidence is presented, then, in addition to the factors
described in divisions (A)(3)(b)(i) and (ii) of this section,
the jury or court may consider that evidence in
determining the damages suffered by the surviving
spouse by reason of the wrongful death.
(B) Compensatory damages may be awarded in a civil action for wrongful
death and may include damages for the following:
• (1) Loss of support from the reasonably expected earning capacity of
the decedent;
• (2) Loss of services of the decedent;
• (3) Loss of the society of the decedent, including loss of
companionship, consortium, care, assistance, attention, protection,
advice, guidance, counsel, instruction, training, and education, suffered
by the surviving spouse, dependent children, parents, or next of kin of
the decedent;
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(4) Loss of prospective inheritance to the decedent's heirs at law at the
time of the decedent's death;
• (5) The mental anguish incurred by the surviving spouse, dependent
children, parents, or next of kin of the decedent.
(C) A personal representative appointed in this state, with the consent of the
court making the appointment and at any time before or after the
commencement of a civil action for wrongful death, may settle with the
defendant the amount to be paid.
(D) (1) Except as provided in division (D)(2) of this section, a civil action for
wrongful death shall be commenced within two years after the decedent's
death.
• (2)(a) Except as otherwise provided in divisions (D)(2)(b), (c), (d), (e),
(f), and (g) of this section or in section 2125.04 of the Revised Code, no
cause of action for wrongful death involving a product liability claim
shall accrue against the manufacturer or supplier of a product later
than ten years from the date that the product was delivered to its first
purchaser or first lessee who was not engaged in a business in which
the product was used as a component in the production, construction,
creation, assembly, or rebuilding of another product.
o (b) Division (D)(2)(a) of this section does not apply if the
manufacturer or supplier of a product engaged in fraud in
regard to information about the product and the fraud
contributed to the harm that is alleged in a product liability
claim involving that product.
o (c) Division (D)(2)(a) of this section does not bar a civil action
for wrongful death involving a product liability claim against a
manufacturer or supplier of a product who made an express,
written warranty as to the safety of the product that was for a
period longer than ten years and that, at the time of the
decedent's death, has not expired in accordance with the terms
of that warranty.
o (d) If the decedent's death occurs during the ten-year period
described in division (D)(2)(a) of this section but less than two
years prior to the expiration of that period, a civil action for
wrongful death involving a product liability claim may be
commenced within two years after the decedent's death.
o (e) If the decedent's death occurs during the ten-year period
described in division (D)(2)(a) of this section and the claimant
cannot commence an action during that period due to a
disability described in section 2305.16 of the Revised Code, a
civil action for wrongful death involving a product liability claim
may be commenced within two years after the disability is
removed.
o (f)(i) Division (D)(2)(a) of this section does not bar a civil action
for wrongful death based on a product liability claim against a
manufacturer or supplier of a product if the product involved is
a substance or device described in division (B)(1), (2), (3), or (4)
of section 2305.10 of the Revised Code and the decedent's death
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resulted from exposure to the product during the ten-year
period described in division (D)(2)(a) of this section.
 (ii) If division (D)(2)(f)(i) of this section applies regarding
a civil action for wrongful death, the cause of action that
is the basis of the action accrues upon the date on which
the claimant is informed by competent medical authority
that the decedent's death was related to the exposure to
the product or upon the date on which by the exercise of
reasonable diligence the claimant should have known
that the decedent's death was related to the exposure to
the product, whichever date occurs first. A civil action for
wrongful death based on a cause of action described in
division (D)(2)(f)(i) of this section shall be commenced
within two years after the cause of action accrues and
shall not be commenced more than two years after the
cause of action accrues.
o (g) Division (D)(2)(a) of this section does not bar a civil action
for wrongful death based on a product liability claim against a
manufacturer or supplier of a product if the product involved is
a substance or device described in division (B)(5) of section
2315.10 of the Revised Code. If division (D)(2)(g) of this section
applies regarding a civil action for wrongful death, the cause of
action that is the basis of the action accrues upon the date on
which the claimant is informed by competent medical authority
that the decedent's death was related to the exposure to the
product or upon the date on which by the exercise of reasonable
diligence the claimant should have known that the decedent's
death was related to the exposure to the product, whichever date
occurs first. A civil action for wrongful death based on a cause of
action described in division (D)(2)(g) of this section shall be
commenced within two years after the cause of action accrues
and shall not be commenced more than two years after the cause
of action accrues.
(E)(1) If the personal representative of a deceased minor has actual
knowledge or reasonable cause to believe that the minor was abandoned by a
parent seeking to benefit from a civil action for wrongful death or if any
person listed in division (A)(1) of this section who is permitted to benefit from
a civil action for wrongful death commenced in relation to a deceased minor
has actual knowledge or reasonable cause to believe that the minor was
abandoned by a parent seeking to benefit from the action, the personal
representative or the person may file a motion in the court in which the action
is commenced requesting the court to issue an order finding that the parent
abandoned the minor and is not entitled to recover damages in the action
based on the death of the minor.
• (2) The movant who files a motion described in division (E)(1) of this
section shall name the parent who abandoned the deceased minor and,
whether or not that parent is a resident of this state, the parent shall be
served with a summons and a copy of the motion in accordance with
the Rules of Civil Procedure. Upon the filing of the motion, the court
shall conduct a hearing. In the hearing on the motion, the movant has
13




the burden of proving, by a preponderance of the evidence, that the
parent abandoned the minor. If, at the hearing, the court finds that the
movant has sustained that burden of proof, the court shall issue an
order that includes its findings that the parent abandoned the minor
and that, because of the prohibition set forth in division (A)(1) of this
section, the parent is not entitled to recover damages in the action
based on the death of the minor.
• (3) A motion requesting a court to issue an order finding that a
specified parent abandoned a minor child and is not entitled to recover
damages in a civil action for wrongful death based on the death of the
minor may be filed at any time during the pendency of the action.
(F) This section does not create a new cause of action or substantive legal
right against any person involving a product liability claim.
(G) As used in this section:
• (1) "Annuity" means an annuity that would be purchased from either of
the following types of insurance companies:
o (a) An insurance company that the A. M. Best Company, in its
most recently published rating guide of life insurance
companies, has rated A or better and has rated XII or higher as
to financial size or strength;
o (b)(i) An insurance company that the superintendent of
insurance, under rules adopted pursuant to Chapter 119. of the
Revised Code for purposes of implementing this division,
determines is licensed to do business in this state and,
considering the factors described in division (G)(1)(b)(ii) of this
section, is a stable insurance company that issues annuities that
are safe and desirable.
 (ii) In making determinations as described in division
(G)(1)(b)(i) of this section, the superintendent shall be
guided by the principle that the jury or court in a civil
action for wrongful death should be presented only with
evidence as to the cost of annuities that are safe and
desirable for the beneficiaries of the action who are
awarded compensatory damages under this section. In
making the determinations, the superintendent shall
consider the financial condition, general standing,
operating results, profitability, leverage, liquidity,
amount and soundness of reinsurance, adequacy of
reserves, and the management of a particular insurance
company involved and also may consider ratings, grades,
and classifications of any nationally recognized rating
services of insurance companies and any other factors
relevant to the making of the determinations.
• (2) "Future damages" means damages that result from the wrongful
death and that will accrue after the verdict or determination of liability
by the jury or court is rendered in the civil action for wrongful death.
• (3) "Abandoned" means that a parent of a minor failed without
justifiable cause to communicate with the minor, care for the minor,
and provide for the maintenance or support of the minor as required by
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law or judicial decree for a period of at least one year immediately prior
to the date of the death of the minor.
• (4) "Minor" means a person who is less than eighteen years of age.
• (5) "Harm" means death.
• (6) "Manufacturer," "product," " product liability claim," and "supplier"
have the same meanings as in section 2307.71 of the Revised Code.
(H) Divisions (D), (G)(5), and (G)(6) of this section shall be considered to be
purely remedial in operation and shall be applied in a remedial manner in any
civil action commenced on or after the effective date of this amendment, in
which those divisions are relevant, regardless of when the cause of action
accrued and notwithstanding any other section of the Revised Code or prior
rule of law of this state, but shall not be construed to apply to any civil action
pending prior to the effective date of this amendment.

K. Final Reminders:
•

Know your INSURANCE POLICY LIMITS involved. Keep the eye on the
compensation of your client vs. the expense of litigation.

•

Before trial, attempt to STIPULATE to all of your admissible medical records and
invoices in order that the custodian of records of the particular medical provider
needs not come into trial.

•

You must try to get stipulated the requirements under R.C. §2317.40, 2317.421
and 2317.422, and that the following exhibits are true and authentic copies and
qualify under the business records/public records exception to the hearsay rule. Both
parties reserve their right to challenge the admissibility of all or any part of the exhibits
listed on Exhibit "A".

•

Prepare your JURY INSTRUCTION in the beginning of your case so that you
know the law and all the elements you need to proof prior to trial and for that matter,
prior to taking any depositions.

•

Prior to trial, it is imperative to prepare MOTIONS IN LIMINE in order to keep
inadmissible evidence from being heard by the Juror. Remember, if the court
overrules your motion in limine or any part thereof, it is imperative that you indicate
your objections at trial or else you will waive your rights on that particular
evidentiary issue on appeal.

•

Use COMPUTER SOFTWARE to bring your evidence to life for the Jury. We
recommend Sanctions or depending on the complexity of the evidence, PowerPoint.
You might also want to invest in deposition software that organizes your depositions
and provides powerful search engines.

•

Know your ELEMENTS to your case. If you are the Plaintiff, you want to proof
your elements, by a preponderance of the evidence, effectively and then sit down.
Keep your case concise and to the point.
15

•

FINALLY, remember- you are presenting your case to the 8 people in your Jury
Box. You are not at battle with Defense counsel. Keep your eye on the war and not
the battle of the moment. Losing an evidentiary objection probably will not hurt
your case overall, depending on the issue. It is important for you to think ahead of
your evidentiary issues while you are with your client prior to trial and during battle
at trial.
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